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ROBINSON SILVE:RMAN PE:ARCE ARONSOHN & BERMAN LL.P

1i!90 AVE:NUE: OF THE AMERICAS

NEW YORK. NEW YORK 10104

C.1l2) 54l 2000

F'ACSIMIL~ i212l IS41.4S:JO

January 12, 1999

Ms, Magalio ROmWl SQIA8~ Sec:r.,tary
FMI"Ill Commwucations Commission
1919 M Street, NW t Room 222
Washington, DC 20554

Re: MM Docket No. 90-380
Reply in Further Support ofMotion Tu Dismiss
Joint Rcq\l.C6t For AppTovlll Of Sottlomont Agreement
And In ~"Po~Tu CUWluliilid.cJ Reply To Opposition To
Joint RRQuefl For Amuval OfSettlcmwAmeroeDl

Dear Yls. Roman Salas:

\
I

!
J
i

-'-;~;i;~;~;
WRITE;Il'!. DIM:C:T F'ACS'IiIIL.E;;

212-541~1372

RECEIVED

JAN 12 1999

IWiMl OOMMIINICATJONI COM'1m•••
IPPICE tIP M MM!1lW

Enclosed for filing, on behalfof Irene Rodriguez Diu de McComas, are an original
and fourtecm (14) ~opios of a Rqgly in Further l:lUWOIl of Molion To Diamiss JoiAt R~US:1i1 For
APW!Val Qf SClt1em;Al~ent And In Response To QmzolfilJun To CYW?Y1iW.1W R"'V1)' L.!
O.PJ1osition To Jojnt Request For .t\p,Rroval Of ~~ttlcmentAmcment. Also enclosed is an
additional copy of this letter for stampin~ and return to the courier.

Please address all correspondence and phone inquiries pertaining 10 this mAtter to:

J~1Ull1ti S. BOl'uliilAndfew JIVing, Esqs,
Robinson Silverman Pearce Aronsohn & Berman LLP
1290 Avenue of the Americas
New York, NY 10104
(212) 541.107' (JSR) 1(1.11) 'i41-:;J.?77 (AT)

Very tru.ly you.rs,

EncIs. (16)

cc: All parlies on List 1w/encl.

10422-000021678510.1

,e . Boros
eyFor

Rodriguez Diaz de McComas

No. of Copie& rsc'd
list ABCDE .----
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RECEIVED
Before The

FEDERAl" COMMUNICA11UNS (';OMMlSSIO~

Wasblnaton, D.C. 20554

JAN 1 2 1999

IWIIiIW.. OOUWNICAlIONS OOMI'I•• J
IPPlCE or nE IID!'1!lIIW

In re: Al'l'lil.:alions of

RIO GRANDE BROADCASTTNCT, \.0.

ROBERTO PASSALACQUA

IRENE RODRIGUEZ DlAZ DE McCOMAS

llNITIID BROADCASTERS COMPANY

To: The Commission

) MM Docket No. 90-380
)
) File No, BPH·880815MV
)
) File No. BPH-880816NN
)
) File No. BPH-8808160R
)
) File No. BPH-8808160W

urJ.Y IN FURTHER SUPPORT OF MOTION TO WSMISS
JOINT REQUIi§T t'OK APPROVAL QF SETILEMENT AgREEMENT
AND IN RESPONSE TO CONSOLIDATED REPLX rco OPPQ.liiITION

10 JOINT REQUEST FOR APPRQVAL QF SRlTLEME.'1T AGREEMENT

Irene RodLi¥ut:z Dial; de McComas ("McComas"), by her attorneys, hereby

roplies to the COnsoljdated Reply to OPIWtiiLiQIUi to Joint RpWlest for Approval ofSettlemellt

Amoment filed by Rio Grande Broadcasting Co, (URGD") and United BrvaU.\,j~ll:r~ Company

("United"). That pleading responded to McComas' Motion to Dismiss Joint Request for

Annmyal of SettlementA~ent and OQpQsitjon to Joint ReQuest for Approval of Settlement

1. In her Motion To Dismiss. McO.jmac; demnn~tratl".d that, bec.ause approval

ofthe settlement proposed by ROB tlnd United WlUi cuntin~cmt011 adjudicatiouuflW c:xcuplion

Llled by a fourrh party, Roberto Passalacqua ("Passalacqua'') with respect to McComas'

application. the CommiIiiRion'~ order JPving all pre-July 1, 1997 applicantll the opportunity to

,0422..000o2I677651.2
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participate in a competitive nuctiOl"l for the PC1111its for which UU:lY hacl applied, l precludes

approval of the proposed settlement. ROB and United respond by cUing tluec decisions

approving settlements while dismissing other applicants. But all of those cases involve

settlements filed with the CommisRion before the Auction Order was adopted. In both Gonzalez

Broadcasting. 12 FCC Red. 12253. and Heidi nam~~, 13 FCC Red, 11688, the Commission's

approvals oftbe settlements al30 predatod the Auctioll On1t:r.

2, \Vhile the Commission's decision in the third case~ Breeze Broadcasting

Company. Ltd., FCC 98·26, rcllo'used November 6, 1998, was issued after the Auction Order, the

settlement agreement at issue there was filed during the ISO-day window provided for in Section

3002(a)(3) of the Balanced 'Ruciget A~t nf 1997. Pub. L. No. 105-33.111 Stat. 251 (1997).

Congress there dirC(;t~ the Commissiull tu wl:liVtl provisions of its regulations to pennit

agreements made during that window period to remove conflicts between applications. The

Commission stated, IIThis provision discloses a Congressional intent to pennit parties to a

proceeding such as lhis one to enter into settlements despite the fac,t that the Commission was

given the authority to re!\olvApmceedings by auction," Dreezc Broadcasti.u.&. sl!Pr",. loll ~18. The

settlement aiP"cclUcnt pWl'uumJ«l by RGB and United in This proceeding was made after the

window period expired. Accordingly, unlike the statutorily-mandated exception underlying

Breeze Broadcasting, there is no basis for relieving ROB and United ofthe Commission's rule

announced in the Auction Order deferring. until after an aucllon, unresolved issues in hearing

cases involvini pre-July 1, 1qQ7 <Ipplic.ations,"

First R.QpQrt and Order adopted August 6, 1998 and released August 18, 1998 in
Implement§tion of Section 309m or the CommWJi~ations Act - Competitive Ibidini for
the COmmercial Broadcast and Tnstru~tional Television Fixed Service T.icen~r:s. FCC 98­
194,63 F.R. 48615, 13 CR 279 (the "Auction Order").

2 ROB and United argue thallhe Auction Order does not require deferral ofthe issue
(continued...)

10422.000021671651.2 -2-
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3. ROB and United also reassert that facsimile Stg.lJl1lurc:::s in McComas"

application compel its dismissal. They arc wrong. They cite no case in which an application

tendered with an original signature on the REO certification, an intcgn11 part of an application,

was rejected. The cases they do cite all involved applications containing only facsimile

signatw-es, with no originals anywhere. The Commission's co1l!~ist.ent mlings on thi~ subject (see

Motion to Dismiss at ft 8 and 21) render it indisputable that the l)i~lJalUI~ on McComas'

application as filca meet the Commission's standards.

4. In apparent recognition ofiliat fact, RGB and United argue that the

Commission's existing policy is bad law, They are wrong again. Thc Commission's interest in

detecting fOl'ieries. for example. is implicated when nonA of the signature~ are originals, for

fa.csimiles can., indeed ma.ke it hw-d to detect till:: WI: uf I:L :stamp, an insertion or an erasure. But

when an application carries an original signature on an integral part of the application, as did

McComas' application, those problems arc solved. Likewise solved is the issue regarding the

importance ofsignatures in holding applicants responsible for the truth of their applications.

When an application contains an originnt slgnahlre, a prosecution for making a false statem,mt

under 18 U.S.C. Section 1001 Cl:l1I jJl'OCCOO wi lhout the obstacle that could arise out ofthe

exclusive use of facsimile signatures.

2 (...continued)
concerning McComas' application becau~e it does not go to her "qualifications_" This is
a distinction withont ~ difference. McComas is a mutually exclusivo applicant for the
permit at issue, and adjudication prior to an auction ofthe significance of the fact that her
application was filod with l;llllix ur original and facsimile signatures raises the same
issues ofadministrative burden and inconvenience as adjudication 0 f an issue that could
bear the "qualification" label. Trying to pick and choose which issues may be decided
before an auction and which Rhonld he decided afterward only adds another level ofpre
auction administrativo decision-mak.ing that the Auction Order determined was
ina.ppropriate.

10422-00002l8n651.2 -j-
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5. Finolly, in the unlikely event tha.t the Conwli~:siull wt;:re lo decide to

change the law, and role now that an original signature on the EEO Certification is no longer

sufficient to !\.'lt1~ry the Commission's fCquirements, it would be manifestly unfair to impotSQ the

burdCll of that ndt: upuu McComas. She submitted her application in. mia-August, 1988, with an

ori~al signature on the EEO Certification. The next day, ~h(l supplied original signatures to the

other certifications, which bad been ac<;optc:d procedule Uv(;!" tbu years, except for a btiefperiod

when the Commission was compelled to be Draconian. adoptiD.i a "hard look" policy, requiring

~pplications to be letter-perf(lct Olnd foreclosing cUf'.ltive amendments. The Commission now has

revt=rled to its prior noms, but oven dUring the life oftne "hard look" policy, the Audio Services

Division ruled that the certifioatinn on thp, RF.Q portion ofthe application is "essentially tho

5l:U1lC" as the Section VII certHkatiull. W,l.I'Phine M. Rodri&ycz d/b/a CicIo Communications, 3

FCC Red 6752 (Audio Services Div. 1988) C'Ciclo"). And notably in 1990 when the Mass

Media Bureau announced an ~xplicit policy Radio South Burlington. In~ .• 5 FCC Red 1688

(Audio Services Div.) til'll applications with QDly tilcsimilc signatures were not tenderable, the

Commission. when the Badio South Burlinston, came before it, approved the excoptkm

t'C(;oguizc:d ill Cielu. huluw.~ in 5 FCC Rcd 470' (1991) ("Salvatoriellp") that a cW1.ification on

the EEO 'Portion of the application is the functional equivalent of the ~or.tjnn VTT certification.

And, as explained in the Motion To Dismiu, the acceptability ofan appli~iull wilh an original

signature on the EhO certthcation was rcaninned in OMan Communications (',(It'p.• 7FCC Red

7550 (1992) (''Daam") in M Commiision opinion citing with approval the Review Hoord opinion

in this case that RQB ~1I\1 Uniled now ntta.ck.

6. Given these facL~ and circumstances. dismissing McComa~' ~pHc(~tion at

thig late date would be momifestly unfair. McComas hns demonstrated her interest in

cOillllructing the station at issue by pursuing her application tor more than ten years, at a cost of

104220.00002J6n651,2 .4-
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hundreds ofthol.lSQl1ds ofdollars. Dismissing hl;lr appJicalion now through an overruling ot"years

ofconsistent precedent would implicate the doctrine by which retroactive admini"trMive

rulemaJcing that prejudice. a party whose conduot met the atundal'da b:;::ing ovenuled i:s

'~condem.ut:u" L1.nless necessary to avoid '~l1ischicf ... greater than the ill effect of the retroactive

application ofa new standard!' SF.r v, Chener.y Q0eR" 332 U.S:. 194,203 (1947).

7. Dismissing MI,;CoJOas' application by retroactively overrultug Cieio,

saJvatoriello, and I!DuD would not avoid ''mischicr' but create it hy nepriving the public of the

hene.fits or an auction, which the Commission identified in the 6u.ction Qrdel;

[T]he relative advantages ot' auctions... include the public interest
benefits ofencouraging the efficient use of the rrequenr.y,
a.l1lsigning tnA frequency to the eligible party that valuea jt the most
and rec()veriDg for the rl.1blie a portion of the valu" lJr.sp~clrum

made availablt: fUT commercial use....

Auction Org;r, 13 CR at 290. ~ 40.

8. Dismissing McComliS' application also would rc:ql1ire the invocation of a

poticy which 110 longer has VItality or purpose. The Commission currently does not dismiss

applications with rendily curable imperfections and Uwtw. cites no rca80n why the "lGCOlU8S

applicatioll shou [u b~ di"'1T1tssed at this jWlcture, after Mrs. McComas has spent years in seeking

to create the apparently onlylOO% female-owned l'tatinn in P\1erto Rico. Under the

circwnstances. Were tho C0m.m.i8sion inclined to apply i;I. rule uf the mid 80's - at this stage in the

late 90's- the <.,;ommission would be obliged to consider whether waiver of the rule w01l1cf he

appropriate lJmll:'r WAlT Radio v, fCC, 418 F.2d 1153 (DC Cir, t 968). cr. Salvatipijo, illIllib lit

23. In such all c:ve;,nL, McComas should be entitled to equitable: ctlhef and Commission retention

of its application,

10422oOOOO2J617651.2 -5-



Conclusion

9. The Commission should grant McComas' Motion to Dismiss, deny RGB

and United's Joint Request for Approval of Settlement and direct that an auction proceed in

accordance with the Auction Order.

Respectfully submitted,

Irene Rodriguez Diaz de McComas

By:-+-:::::s:~~:;;;;;;z:::::::::...~~ _

By: ~"'-------~--

ROBINSON SILVERMAN PEARC
ARONSOHN & BERMAN LLP
1290 Avenue of the Americas
New York, New York 10104
(212) 541-2000

Her Attorneys

Dated: New York, New York
January 11, 1999

10422-00002/677651.2 -6-
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List 1
CERTIFICATE OF SERVICE

r. ANNA McNAMARA, a s\:l,,;n::lA.try in the law offices ofRobinson SiJverman
Pearce Aroul)ulm & Berman LLP, do hereby certify that on this 12th day ofJanuary. 1999 r have
caused. to be maiJed a copy ofthe foregoingREPLY IN FURTHER SUPPORT OF MOTION TO
DISMISS JOINT IlliQUEST FOR APPROVAL OF SETTLEMENT AGREEMENT AND iN
RES'PON~R TO CONSOLIDATED REPLY TO OPPOSITION TO JOINT REQUEST FOR
APPROVAL OF SETTLEMENT AGREEMENT (0 the following:

Richard Swift, Usq.
Attorney for '( fnl1l'uf Broadcasters Compa.ny
Tierney" Swill
217S K. Street, N.W., Suite 350
Washington, D.C. 20037

Roy F. Perkins. Esq.
Attorney for Roberto Passalacqua
1724 Wltitewuuu Lane
Herndon, Virginta 22076

Timothy K., RTm.ty, Esq.
Attorney for Rio Gronde Broadcatstin~ Co.
P.O. Box 986
Brentwood, Tennessee 37027

John r. Ritter, Esq.
Office of the Gcncrl:ll Counsel
Feden~l Communications Commission
44.5 12"' Streel., S. W., Room 8-A660
Washington, D.C. 20554

James W. Shook, Esq.
Mass Mt'Ilili Burt:au
Federal Communications COnUUi!:lllion
2025 M Street, N.W.. Suite 8210
W:l~bington, DC 20554

Dated: January 12, 1999

10422-OO002l6n651.2
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